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their certificate for incorporation, complied with the requirements of the 
law, and clearly makes it mandatory upon the Commission to issue a cer- 
tificate of incorporation, provided the applicants show compliance with the 
requirements of the law in their certificate for incorporation, or articles 
of association (as it is called in some of the chapters of the act), which 
they present to the Commission. 

The Commission does not grant charters in the sense that is done by a 
legislature. Its certificate of incorporation is nothing more than a cer- 
tification by it that the parties applying for a charter show by their cer- 
tificate for inorporation that they have complied with the requirements of 
the law, and are therefore entitled to incorporation. It is, of course, the 
further duty of the Commission to ascertain that they have paid the fees 
and taxes required by law to be paid, the payment of which is a condition 
precedent to the Commission taking any action on the application. 

The incorporators acquire, under the Commission's certificate of incor- 
poration, no right or power except such as are given to them under the spe- 
cial and general provisions of our corporation laws, and any provision in 
the charter not warranted by the laws aforesaid is without force or effect, 
notwithstanding the certificate of incorporation issued by the Commission. 
In other words, the Commission in issuing a certificate of incorporation 
acts, in my opinion, ministerially, and upon its refusal to issue the cer- 
tificate when the application shows on its face full compliance with all 
the requirements of the law, it could be compelled so to do by mandamus 
from the Supreme Court of Appeals on petition filed for the purpose. If 
the duty is a ministerial and not a judicial act, I take it that the petition 
for mandamus would be the proper procedure, notwithstanding the fact 
that the Constitution and the statutes specify and provide for appeals 
from any action of the Commission, because in sub-section (d) of section 
156 of the Constitution, dealing with the matter of remedies from the ac- 
tion of the Commission, it is provided that the writ of mandamus shall lie 
from the Supreme Court of Appeals to the Commission in all cases where 
such writ would lie to any inferior tribunal or officer. 

Very respectfully, 

Richmond, Va. Alexander Sidney Lanier. 



JUDGMENTS — CAN THEY BE PERPETUALLY KEPT ALIVE f SECTION 3577 OF 

CODE. 

Editors Virginia Law Register: 

In the opinion of the writer, the question of whether a judgment may be 
perpetually kept alive by the issuance of executions thereon, has been de- 
cided in the affirmative very recently by our highest court. This question 
has been much discussed, and judges and able lawyers have disagreed over 
its solution. See 15 Va. Law Journal, pp. 273, 341, 377 and 445; 5 Va. Law 
Reg., pp. 672 and 861, and Barton's Law Prac. 790, note for these views. — 
Prof. Davies and Judge Nicol saying that it is barred after twenty years, 
and cannot be kept alive, and Prof. Lile and Mr. Barton asserting the con- 
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trary. In the case of Wicks v. Scull, 46 S. E. Rep. 297 — leaving out all 
other matters not germane — Wicks recovered a judgment against Clayton 
in December, 1872, upon which executions were issued on April 23, 1873 
(within the year), Feb. 15, 1893 (more than twenty years after the date 
of the judgment, and therefore dependent upon whether the former execu- 
tion had kept the judgment alive for its efficiency), May 9, 1893, and April 
3. 1894. On the first and second executions there were returns by the officer. 
The judgment debtor afterwards acquired real estate, which was transfer- 
red to a purchaser for value, and without notice, and on May 20, 1901, this 
purchaser (Scull) brought suit to remove the cloud of said judgment from 
the title to his land. It was asserted, among other things, that the judg- 
ment was barred by limitation, that twenty years marked the limit of its 
vitality. This was denied, and the construction of sec. 3577 distinctly 
raised. The lower court, in its opinion, held that these executions extended 
the life of the judgment beyond twenty years, and I believe that when Judge 
Keith wrote, "The judgment had been kept alive by the executions issued 
upon it," he put the question "out of the doubtful class." A very dis- 
tinguished lawyer recently wrote me that he did not regard the question as 
before the court, but I cannot so understand it. It is true that there is no 
long discussion of the question, but one of the most mooted questions — that 
of adversary possession where there is an interlock — was laid to rest, with- 
out discussion also, but is as dead now as if the whole moral law were 
upon its epitaph. C. A. Ashby. 

Newport News, Va. 



HOMESTEAD EXEMPTION — IT CAN BE WAIVED UNDER THE NEW CONSTITUTION. 
REPLY TO MR. LEAKE. 

Editors Virginia Law Register: 

I have read, with a great deal of interest, the article by Mr. D. H. Leake, 
of Richmond, entitled "Homestead Exemption -Can it Be Waived Under 
the New Constitution?" Mr. Leake contends that the exemption cannot 
be waived, basing his opinion upon the fact that the legislature failed to 
provide for the waiver of the exemption in the act approved January 1st, 
1904 (Acts of 1902-3-4, p. 868), amending sections 3630 and 3636 of 
the Code. He says that section 193 of the new constitution, "seeking ap- 
parently to provide for the exercise of the exemption between the adoption 
of the constitution and the action of the general assembly theretofore pro- 
vided for, provides that nothing contained in the article should 'impair in 
any manner the right of any householder or head of a family, existing at 
the time this constitution goes into effect, to select the exemption, or any 
part thereof, to which he was entitled under the former constitution,' the 
imerence being that but for this saving clause the right referred to would 
have been interfered with." And he quotes the further provision of section 
193, as follows : "So far as necessary to accomplish the purpose of this 
section, the provisions of chapter one hundred and seventy-eight of the Code 
of Virginia shall remain in force until repealed by the general assembly." 



